
























STATE  OF  CALIFORNIA -- NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR.,, Governor 

CALIFORNIA  COASTAL  COMMISSION 
45  FREMONT STREET, SUITE 2000 

SAN  FRANCISCO,  CA    94105-2219   

VOICE  AND  TDD  (415)  904-5200 

 
 

 
January 11, 2016 

 
 
Kenneth A. Ehrlich  
Elkins Kalt Weintraub Reuben Gartside LLP 
2049 Century Park East, Suite 2700 
Los Angeles, CA 90067 
 
 Re: Coastal Development Permit No. 4-15-0390 
 
Dear Ken, 
 
As we discussed on November 10, Coastal Commission (“Commission”) staff is not authorized to 
alter condition language that was adopted by the Commission in its action on an application for a 
coastal development permit (“CDP”), with the possible exception of instances of indisputable errors 
such as grammatical or typographical errors.  In the case of CDP 4-15-0390, when the Commission 
approved it on October 9, 2015, it altered some of the condition language that had been proposed by 
Commission staff.  In order to reflect the Commission’s action, staff has made those changes, along 
with a few other changes that staff believes were appropriate under the standard stated above.  The 
final version of the conditions of approval for CDP 4-15-0390 (the “Permit”) is shown in the 
attached Notice of Intent to Issue Coastal Development Permit (“NoI”).   
 
As we explained on November 10, any further clarification of condition language would have to 
take the form of a separate letter in which Commission staff could convey its understanding of any 
condition language that you believe to be ambiguous or misleading and its intent as to how staff 
plans to implement the conditions.  During our November 10 conversation and in your subsequent 
November 16 e-mail message, you listed specific aspects of certain conditions that you would like 
to have staff explain.  In response, we provide the following guidance with respect to the following 
condition language in the attached NoI.  The numbering tracks your November 16 e-mail message. 
 
1.  Condition 1.A. – Commission staff agrees with you that this condition language only applies to 
this CDP. 
 
2.  Condition 1.A.(4) – Commission staff agrees with you that the 10-foot-wide public pedestrian 
path referenced in this paragraph is not intended for general public use of all types, but only for pass 
and repass, consistent with condition 14.A.2; and that it is only to be available for such use in the 
circumstances indicated in condition 14.A.1. 
 
3.  Condition 2.A – This paragraph explains the limited term of the authorization provided by the 
Permit.  You requested clarification as to whether expiration of that term would also cause the 
obligations imposed by the Permit to cease, and you asked about other circumstances that could 
also have that effect.  Expiration of the permit term alone will not end the obligations; if the 10-year 
term of the Permit ends, but the revetment is still in place without any new authorization, it would 
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constitute unpermitted development and/or a violation of the Permit (per condition 2.B), in violation 
of the Coastal Act and the Malibu Local Coastal Program (“LCP”), and public access would 
continue to be authorized consistent with the applicable Permit conditions (particularly conditions 
13 and 14) and any license agreements entered into related thereto.  As to whether removal of the 
revetment would terminate the obligations of the Permit, if the revetment authorized by the Permit 
is to be completely removed, that would require independent Coastal Act authorization, and that 
authorization should specify which obligations, if any, would continue to apply and how. 
 
4.  Condition 2.B – This paragraph explains the procedure by which the permittee may request an 
extension of the time period during which the revetment and the nourishment program are 
authorized.  You requested clarification that an emergency permit application could serve as an 
alternative means to seek such authorization and that nothing in this Permit caused the permittee or 
any property owner to waive the right to seek an emergency permit.  You should note that seeking 
an emergency permit for this purpose may not be necessary, as the permit condition expressly 
allows the Executive Director to grant additional time for good cause, without the need for an 
emergency permit.  However, it is also true that the condition does not require the waiver of any 
existing right to apply for an emergency permit. 
 
5.  Condition 2.C. – see attached NoI. 
 
6.  Condition 4.B.(1) – see attached NoI. 
 
7.  Condition 4.C.(1) – see attached. 
 
8.  Condition 5 – You requested confirmation that the provisions in section A.(1) of this condition 
regarding the area of the required dune habitat restoration/enhancement and the required 
location/footprint of that work apply to the Revised Dune Habitat Restoration and Enhancement 
Program discussed in the introductory paragraph of this condition.  Commission staff agrees. 
 
9.  Condition 5.A.(5) – Commission staff believes that the issue you raised regarding dune height is 
best addressed in the condition compliance process, as you suggested. 
 
10.  Condition 5.A.(6) – Commission staff believes that the issue you raised regarding the signage’s 
specification of the landward extent of public access is best addressed in the condition compliance 
process, as you suggested.  
 
11.  Prescriptive Rights – You initially requested that we add language to the end section A.(6) of 
Special Condition No. 5 to indicate that access provided to the general public over private property 
in accordance with this project was by license and would therefore confer no prescriptive rights.  
You subsequently asked that we indicate the same in this letter.  We cannot provide legal advice on 
the relationship between your client’s actions and common law principles, but we can tell you that 
the Commission’s intentions in imposing the conditions that it imposed are stated in its findings, 
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and nothing in those findings indicates any intent to cause the accrual of new prescriptive rights, nor 
do they negate any potential existing prescriptive rights that may already exist. 
 
12.  Condition 6.D.(4)a.ii. – The change you requested would allow for only one of two methods of 
remote sensing to be used instead of both of the methods listed in the permit condition.  This would 
constitute a substantive change in the nature and scope of the requirements of this Permit condition, 
and you have not identified any other provision of the conditions or any language in the findings to 
suggest that the existing language is in error.  Therefore, Commission staff cannot make the 
requested change.  
 
13.  Condition 8.A.(2) – Commission staff added the requirement for “Tier III toxicity analysis” to 
this condition because Commission staff added that to its recommendation orally at the hearing 
before the Commission voted (minute 2:54 - 2:54:50).  Your suggestion that this requirement be 
made contingent would constitute a substantive change in the nature and scope of the requirement 
of this Permit condition, and you have not identified any other provision of the conditions or any 
language in the findings to suggest that the existing language is in error.  Therefore, Commission 
staff cannot make the requested change.  
 
14.  Condition 12 – This condition prohibits future development landward of the revetment from 
relying on the existence of the revetment to establish compliance with hazard-related policies.  It 
does not require the property owners to waive any rights that may currently exist to apply for a 
permit authorizing a shoreline protective device or to have such a device installed if authorized.  
However, adding such a statement to the condition language, as you requested, would constitute a 
substantive addition to the scope of the permit condition.  Therefore, Commission staff cannot make 
the requested change. 
 
15.  Condition 13.B – You requested two changes to the language of this paragraph.  Regarding 
your first request, Commission staff has made a change to address the issue highlighted by your 
proposed language, but in a different fashion, more reflective of the history of the development of 
this condition language, which history reveals the error that led to the language presented to the 
Commission.  Your second request seeks clarification as to the status of the license agreements 
required by this condition in the hypothetical event that the rock revetment is removed.  That 
hypothetical is not addressed by the condition language approved by the Commission, and the 
circumstances that could lead to such an eventuality are too varied for Commission staff to be 
authorized to add language to the condition to clarify the implications for the license agreements.  
However, as indicated in point 3, above, if the revetment authorized by the Permit is legally 
removed, it would have to be pursuant to Coastal Act authorization.  The specifics of how the 
licenses required pursuant to this condition would be affected by such a change would presumably 
be addressed in the context of the authorization for the removal of the revetment.  Depending on the 
facts, it may well be that the obligations reflected in the license agreements would cease to exist.  
Commission staff agrees with the implication in your request that the Commission has the authority, 
in a subsequent action related to the removal of the revetment, and given supportive facts, to 
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authorize recordation of a document that would expunge, nullify or terminate the license 
agreements required by this condition.  
 
16.  Condition 13.B.(2) – Commission staff has made a change similar to what you suggested, 
authorized by the fact that section B of Special Condition No. 14 requires that the license 
agreements required by conditions 13 and 14 shall be combined into a single agreement. 
 
17.  Condition 13.B.(3) – Your requested change regarding potential termination of the license 
agreements would be a substantive change that is beyond Commission staff’s authority to effect, for 
the reasons stated in point 15, above.  However, the discussion in that point applies here as well. 
 
18.  Condition 13.B.(6) – You requested additional language indicating that any party named in an 
enforcement proceeding would retain all “defenses and rights accorded by law.”  Such an addition 
would be a substantive change that is not supported by anything in the record, and Commission 
staff recommends that clarification of these issues be addressed in the drafting of the license 
agreement in the condition compliance process. 
 
19.  Condition 14.A. – You requested additional language to specify that the type of public access 
required by this condition is limited to pass and repass and excludes passive recreational use.  The 
types of access required by this condition are described in section A.(2) of this condition (“Nature 
of Public Access Authorized by the Licenses”).  Commission staff does not believe any additional 
statement to that effect is necessary or authorized. 
 
20.  Condition 14.A.(3)d. – The discussion in point 18, above, applies equally here. 
 

       Sincerely, 

      

  
for 

        
ALEX HELPERIN  

 Senior Staff Counsel 
 California Coastal Commission 

Encl. NoI 
 

cc: Mark Goss  
Jack Ainsworth 
Steve Hudson 
Barbara Carey 
Christopher Pederson 
Erin Chalmers 
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